Public Consultation Guidelines
For District Health Boards
This document is intended as advice to assist with consultation in the New Zealand public health and disability sector. It is intended to be used as a guide only. It is not intended to impinge on any discretion District Health Boards (DHBs) may exercise in making decisions of any kind; in particular, it is not intended to impinge on any discretion with regard to the manner in which DHBs formulate or develop policy. Nor is it intended to impinge on statutory and legal obligations that relate to consultation. It is not to be considered as material that is capable of forming, or contributing to, any expectation of consultation by any person or entity in any situation.
This document is not legal advice. Legal advice should be obtained regarding the extent and manner of discharge of any legal requirement to consult.

Released in December 2011 

This document is available at:
http://www.nsf.health.govt.nz
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Introduction
These guidelines are intended to assist District Health Boards (DHBs) to consult with the public, including consumers and providers. Involving the public in relevant DHB decisions is vital: it increases the relevant information available to the DHB, allows the public to participate in decision making by the DHB and promotes buy-in from the public for the final decision. Open, constructive dialogue with affected parties and the use of a sound consultation process also minimise the potential for legal challenges to decisions.

The landscape has changed a great deal since the original 2002 Consultation Guidelines were released; these revised guidelines are their replacement. DHBs now have considerable experience in carrying out consultation processes, and numerous sources of up-to-date advice on public consultation principles are available.

As a result, these guidelines are ‘high level’, and are intended as general guidance only, not as a set of prescriptive rules and requirements. DHBs must, in each case, make their own decisions on consultation, based on their own responsibilities and circumstances.

The guidelines are divided into two parts. Part One sets out the context, and covers the principles of consultation; which issues should be consulted on; the new service change process; and the organisational systems, culture and processes that facilitate consultation. Part Two sets out the process, and provides a short guide for planning, carrying out, analysing and evaluating a consultation process. A list of further consultation resources is appended.

While directed at DHBs, these guidelines may also be of assistance to those in the National Health Board (NHB) and the Ministry of Health conducting consultation processes.

Part One: Context
Consultation is part of the broader concept of community involvement – effective interactions between planners, decision makers, and individual and representative stakeholders to identify issues and exchange views on a continuous basis. Good community involvement depends on good community engagement (that is, establishing effective relationships with individuals and groups to form the basis of further specific interactions).

While community involvement and community engagement form the larger picture, these guidelines are focused on a subset of community involvement – consultation. Consultation is the process of seeking the views of stakeholders on a particular matter under consideration and genuinely taking account of those views before deciding on the matter.
Consultation principles

The following consultation principles encapsulate best practice for DHBs.

1.
Consultation must be genuine and conducted with an open mind.
2.
Consultation should have a clear purpose. It should be clear who is being consulted, about what questions, in what timescale and for what purpose.

3.
Those seeking consultation should provide participants with information that allows them to understand the subject of consultation, its significance and its likely outcomes. It must also enable the participant to respond meaningfully. A consultation document should be appropriate for the people it is intended to reach. It should be as simple and concise as possible, without leaving out relevant information.
4.
Consultation should allow sufficient time for considered responses from all groups with an interest, depending on the complexity and volume of material and the number of people to be consulted.
5.
Responses should be properly considered by the decision maker; sufficient time should be allowed for this.

6.
The consultation process should be evaluated to ensure lessons are learned about what did and did not work.

What issues require consultation?

In some circumstances, DHBs will have a legal obligation to consult. In other circumstances, it may merely be desirable. The Court of Appeal has noted that there is a distinction between consultation undertaken as a matter of good practice and consultation undertaken in accordance with an obligation to undertake it, enforceable through judicial review.

A legal obligation to consult may be created through legislation. The New Zealand Public Health and Disability Act 2000 (the NZPHD Act) and its regulations, for example, impose a number of consultation requirements on DHBs, including the following.
· A DHB preparing a regional service plan or an annual plan must consult with the public if the Minister of Health considers that DHBs are proposing changes to services that will have a significant impact on recipients of services, their caregivers or providers
 (this is discussed further in the following section, on service change and consultation).
· Proposals to change the geographic area of a DHB must be consulted on.

· Before approving the sale or exchange of any land, the Minister must be satisfied that the DHB concerned, as a result of consultations with its resident population, is aware of views on the matter within the population.

More general obligations to consult may be found in the statutory objectives of DHBs.

A legal obligation may also arise because a DHB has created a legitimate expectation of consultation through its communications or its actions.

A contract may impose a legal obligation to consult on one or both contracting parties.

Even where there is no legal obligation to consult, it may be desirable to consult in order to avoid overlooking relevant considerations or making material mistakes of fact. Such errors could give rise to a challenge to the decision under administrative law. This factor goes to the very purpose of consultation: ensuring that the decision maker has all the relevant information it needs to make a decision, and giving those affected by the decision a chance to put relevant information before the decision maker. As a general rule, it is wise to consult where a decision has significant public consequences or a major impact on the community to which the decision relates.
If the issue to be decided has changed significantly from that consulted on, or if a long time has passed since the consultation, further consultation may be required.
Service change and consultation

These guidelines are linked to the NHB document Service Change – Rules, Principles and Processes for DHBs,
 which describes how DHBs and the NHB will manage district, regional and national service change proposals within the planning framework resulting from amendments to the NZPHD Act and the New Zealand Public Health and Disability (Planning) Regulations 2011. Where consultation is required under the new planning framework, the guidelines provide high-level advice on how to carry out that consultation.

The new planning framework puts a much greater emphasis on collaborative DHB planning (via regional service plans) than was previously the case. DHBs are likely to find themselves having to consult on an issue in a proposed regional service plan. The DHBs within the region or at the sub-regional level (if it is a sub-regional matter) must use their collective judgement in applying the guidelines to regional and sub-regional consultation and in determining the best process to follow. Ideally, there should be consistency of consultation across the region on a particular issue; however, this should not rule out tailoring the process for particular communities or localities where necessary, to ensure relevant groups are heard.
If an issue in a regional service plan has a significant effect on the population of only one DHB, it may be that only the population of that DHB needs to be consulted. If it has a broader effect, then the breadth of the consultation needs to reflect this. The breadth of consultation must be collectively determined by the DHBs that are party to the regional service plan.

Consultation on issues in regional service plans could be confusing for the public, as the decision making process is complex. Where necessary, the decision making process should be explained as part of the consultation.
Organisational systems, culture and processes

Adequate organisational systems, culture and processes will ensure that a DHB is ready to undertake a robust consultation process whenever required. This is part of the bigger picture of ongoing community engagement and community involvement.

DHBs are likely to be aware of the importance of the base systems, culture and processes needed to successfully deliver consultation. It is useful, however, to reassess this on a regular basis.

In defining systems, culture and processes to facilitate consultation, DHBs should ask questions such as the following, which are intended to stimulate debate rather than to create a set list of requirements.

· Does the DHB have access to sufficient people skilled in, and knowledgeable about, consultation to meet current and future needs?

· What messages is the DHB giving to the community about its commitment to community engagement and its availability to listen?
· Does the DHB have an organisational culture in which people see the benefit of consultation, and exhibit this in their work and behaviour? If not, are consultation ‘champions’ needed?

· Does the DHB have an up-to-date list of potential stakeholders; that is, the people and organisations that might need to be consulted?

· Which groups can be used as genuinely representative bodies for consultation purposes? (that is, are all or most users in a particular group agreeable to the delegated person/body acting as their representative?)

· Does the DHB re-evaluate its stakeholder groups, including their composition and needs, on a regular basis?

· What are other health providers doing to collaborate and coordinate on consultation, where appropriate?
· What new information and communication technologies are likely to be an integral part of accessing public opinion in the future?
· What types of technology will be needed for consultation on an ongoing basis (for example, databases, analytical tools for consultation results, web tools)?

· Does the DHB have a repository of information on approaches to, and results from, consultation? Is it accessible? If so, by whom? (Is it accessible by other organisations?)

· Is there some level of consistency between health sector organisations in consultation processes?

Part Two: Process
Planning is the key to effective consultation. This section moves through the steps required to plan and implement an effective consultation process.
Briefly, the process of undertaking effective consultation should be as follows.
1.
Develop a plan.

2.
Source personnel and resources.

3.
Select the audience(s).

4.
Determine methods of consultation.

5.
Develop an appropriate timeline.

6.
Develop communication strategies.

7.
Provide and elicit the appropriate information.

8.
Monitor the consultation process.

9.
Analyse the results.

10.
Acknowledge and give feedback.

11.
Evaluate.
1
Develop a plan

The plan should set out the purpose of the consultation, the actions to be taken to achieve that purpose and a timeline. It should cover the steps set out below, although initially at a fairly high level.
2
Source personnel and resources

Consider the following roles in determining the personnel and resources needed to carry out the consultation plan.

· Project leader/manager – has overall responsibility for bringing the elements of the consultation process together.

· Analyst(s) – codes and writes up responses.

· Legal advisors – should be consulted at an early stage if there is any doubt about legal obligations. Brief legal advisors properly on the consultation, so that appropriate advice can be quickly sourced if required.

· Communications staff – most consultations attract media and public interest; a communications manager can assist in developing a communications strategy, with the aim of informing stakeholders (see 3 below) as to what is happening and how they can take part and influence the decision maker.
· Administrative support staff – are needed for preparation of the mail-out database and advice about the most efficient ways of distributing information.
· Experts on cross-cultural communication (for example Tumu Whakarae).

· Consultants – may be needed to provide skills that are not covered by staff within the organisation.

· Suitable speakers and support people – for example, a Māori speaker who has credibility with the groups of Māori being consulted; facilitators; sign language interpreters; guide-helps and advocates/support workers.

· IT staff – ensure that consultation documents are published online and set up required databases.

· Representatives from consumer, provider or other organisations – can provide valuable ideas and perspectives. Their inclusion may also encourage ownership of the process and enhance and strengthen external relationships.

· Finance personnel – manage funding.
3
Select the audience(s)
Generally speaking, those who could be affected by the outcome of the decision, now or in the future, need to be consulted. Such people are often referred to as stakeholders.

Public stakeholders (depending on the issue) could include: consumers, families and carers; other DHBs, providers or health agencies (public, voluntary and private); and the wider community. Consideration may need to be given not only to current stakeholders, but to those who may become stakeholders in the future.

Some questions that may assist in clarifying stakeholders include the following.
· Who does the DHB need to consult with to satisfy its legal obligations? (for example, the public as a whole or some narrower group?)

· How wide will interest in this topic be? (for example, is it a regional or a national issue, or will it affect only special interest groups?)

· Do internal stakeholders (such as staff) need to be consulted?

· Does the DHB need to consult the NHB, Ministry of Health, Minister(s), government departments/Crown entities or local government, either informally or formally (for example, under the ‘no surprises’ principle)?
After deciding who is to be consulted, it may be worth checking whether relevant stakeholders have been consulted recently on the same or a similar topic – check what other agencies are currently consulting on, or ask key contacts.
4
Determine methods of consultation

Consultation methods should be determined by the audience the DHB is trying to reach and the resources at its disposal. A mix of methods may be appropriate. When choosing methods, it is appropriate to ask which will deliver valid, representative information and ideas, and ensure that key stakeholders can access an appropriate medium through which their views can be made known. Whatever other methods are chosen, always include the opportunity for people to make written submissions and to get information from the DHB’s website.

The Office of the Community and Voluntary Sector
 provides information on a range of methods of distributing information and consulting. In particular, it provides advice on appropriate consultation methods for people with disabilities, Māori, Pacific peoples, other ethnic groups, women, children and young people, older people, rural communities and others. The websites of Te Puni Kōkiri, the Ministry of Pacific Island Affairs, the Office of Ethnic Affairs, the Office for Disability Issues and organisations such as Deaf Aotearoa and the Royal New Zealand Foundation of the Blind can also provide useful advice and resources.

In considering consultation methods, the following questions may be helpful.
· What method(s) will deliver valid, robust, representative information that meets the aims of the consultation?

· Would it be useful to use social science and research methodologies to ensure truly representative views of particular populations? If so, do you need expertise to develop the method of consultation and analyse the responses?

· Are there any people or organisations that have the necessary mandate to ‘speak’ on behalf of special interest groups? What do you need to do to ensure that they have the necessary information to consider the matter and that they have an opportunity to make their views known?

· Have you analysed existing information to help guide your questions and approach? For example, ask:

· Who responded to any past similar exercise?
· Were any groups excluded, or did any groups fail to respond?
· Was any evaluation of the previous process made that might provide some assistance?
· Will the proposed methods reach all those who may need to be consulted, such as Māori, Pacific peoples or different ethnic groups, people of different ages, people with special needs, special interest groups and those without internet access?

· Is a public meeting necessary? If so, should it just be in one location, or do several meetings need to be held in different parts of the district?

· Is it necessary to meet with stakeholder networks and groups in person?

· Would online technology offer useful methods of reaching stakeholders?

· Can you learn from the experiences of other organisations in the sector in similar situations?

· Do you need to test or pilot a proposed method with stakeholders?
5
Develop an appropriate timeline

The timeline for the consultation process must allow sufficient time for those consulted to consider and respond to the proposal under consideration. When establishing timelines, allowance should be made for a potential one-to-two-week extension of time.
In establishing a timeline, the following questions may be helpful.

· Are there any special reasons for allowing additional time or restricting time to be spent on consultation?

· Is advance notice needed for interested parties?
· Does the timing of the consultation coincide with any particular events or statutory holidays that will affect people’s ability to respond?
· Do key stakeholders have any timing constraints, such as board meeting cycles or the need for representative bodies to distribute information and collate responses?

· Does the DHB have any timing requirements, such as board meetings for hearing submissions?
· If the timeframe has to be tight for submissions, should a proactive media campaign be used?

· How will requests for an extension to the submission deadline be dealt with?
· Has enough time for analysis of submissions been factored in?
6
Develop communication strategies
It may be advisable to have a communication strategy in place for the period of consultation. A good communication strategy can provide a structure for letting people know about the consultation and how they can become involved, successfully managing media inquiries and promoting positive coverage of events such as public meetings.

In developing a communication strategy, the following questions may be helpful.

· Have stakeholders (both internal and external) been forewarned about the upcoming consultation, including its timing, purpose and what is required of them?

· Is public notice needed? If so, how should it be given?
· What ongoing communication to update stakeholders on the process and outcomes is necessary? When and how will this occur?
7
Provide and elicit the appropriate information
Providing information

Generally, it is simplest and clearest to provide one key discussion document, which points to extra information sources and specific individuals who can be asked for further information. Language should be jargon-free and simple enough to be understood by a wide audience. If appropriate, the discussion document should be translated into Māori, Pacific Island languages, Braille or other relevant languages or means of communication.

In some instances, information will need to be tailored to specific audiences. For example, detailed and technical information may be appropriate for health professionals but not for the general community.

In deciding what information to provide, the following questions may be helpful.

· How much information will people need or want? In what form? Providing too little information or too much information can limit the population’s engagement. Material provided should be sufficient to adequately cover the issue being consulted on, but concise enough to engage the population.

· Have people been advised as to why they are being consulted and what their answers will be used for?

· Does the information make clear the potential importance of the consultation to the stakeholder concerned?
· Would an outline of the key steps in the consultation process be useful, including who else is being consulted and the context of the consultation?
· Does the decision-making process need to be explained?
· Are the speakers for proposed discussions/meetings sufficiently skilled and senior enough to cover all aspects and give an organisational perspective?
DHBs should remind people that their submission may be the subject of a request under the Official Information Act 1982, even if they request confidentiality. However, individuals could ask to have their names removed from their submission (subject to any outweighing public interest considerations under the Act).
Eliciting information

Organisations must determine early in the planning stage how they will receive submissions. Good planning at this stage will ensure efficient and effective collation and analysis.

In designing a consultation document, the following questions may be helpful.

· Is the name of the consultation document simple and understandable?

· Does it contain a brief summary of the issues?

· Does it provide some background? (for example, what is the history to the issue? What decisions have been made in the past? What happens next?)

· Does it state its purpose? (That is, does it specify what you will do with the responses and how that will influence decisions?)

· Does it include:

· the date it was released?

· the date by which submissions are to be returned?

· to whom submissions are to be returned?
· contacts for further information or extra copies?
· In what format does the document request responses (for example written, verbal, email)?

· If written responses are requested, does the document contain a separate submission booklet with a submission form to be filled in, or is there a tear-off submission form at the end of the document? Can people provide general comments, as well as answers to questions?

· If there is a booklet, are questions within it cross-referenced with the main document?

· Will you accept responses in alternative formats (for example, audio or video)?
· Are submitters able to remain anonymous? If not, what information does the document request about them? For instance:

· name and address

· what type of organisation they represent (for example provider or consumer)
· how many people have contributed to the response

· ethnicity.
· Does the document request certain information to be provided for statistical purposes?

· Does the document provide an option for people to receive a summary of responses?
8
Monitor the consultation process
Regular monitoring of the effectiveness of the consultation process by the project team will ensure that the project stays on track, (for example, that the right people are being reached, that people are responding, and that there are no problems with the process) and that problems are quickly identified and remedial action taken.

A critical issue to be aware of during monitoring is whether any changes or events take place that make it advisable to consider whether the process is still appropriate. In a similar vein, monitors should be aware of the risk of the original subject of the consultation changing, in which case further consultation may be required. Questions may have been raised that draw the consultation process itself into doubt.

9
Analyse the results

Analysis of submissions is not a vote-counting exercise; it needs to take into account all significant responses and not place too much weight on the ‘vocal majority’ or well-organised factional groups. At the same time, it can be important to identify how representative responses are. For example, it may be important to know how many GPs in a region responded, if the decision maker needs to know whether a particular view is representative of most GPs.
Careful planning early in the consultation process (in particular, involving analysts in developing the consultation document and questions) will produce a useful submissions analysis that provides the information the decision maker requires.
The following questions may be helpful.

· How will you organise, analyse and present feedback from the consultation?
· Will the analyst be able to determine how representative the responses are of particular groups? (Have you asked submitters to identify any group they are affiliated with?)
· What coding system (if any) is to be used? Does the organisation have a standard approach? Does it distinguish between groups of submitters?

· How will the ‘flavour’ of all submissions, in any form (written, verbal, focus group, public meeting) be retained? What level of detail recording will be needed?
· If submission volumes are substantial, how will this be handled?
· Do significant new options emerge from consultation, which had not been previously considered? If so, these may need to be discussed with relevant experts, including the respondent(s).
10
Acknowledge and give feedback
It is important to acknowledge the contribution made by those who take part in the consultation process and to assure them that their views will be considered in the analysis. Submissions should be acknowledged on receipt.

Once the final decision has been made, participants should be informed. Preferably, this should be directly to individuals, but participants of very large consultations may have to be informed via the media.

Feedback to participants could also include:

· notes of any workshop or discussion
· a summary, analysis or full copy of submissions (the submission form could allow people to indicate whether they want a copy of this)

· how and why the decision was arrived at
· what influence submissions/feedback had on the decision, and why

· comments on points made by individual stakeholders.

In some cases, it may be most appropriate to deliver the results of consultation in person (for example, to those most affected by the proposals, to those who have made a major contribution to the project or to those who have a cultural expectation of face-to-face contact).
11
Evaluate

Evaluation reflects on the consultation plan and its implementation, with the purpose of building a body of knowledge and experience that will inform future consultation exercises.

Planning the evaluation at the same time as the project itself will allow collection of useful information during the process and ensure there is an adequate basis on which to judge it.
To ensure that an evaluation of the consultation process is carried out, it is important to assign the task to someone early in the process. The project coordinator, or his or her delegate, may manage this final important step. All project team members should be encouraged to contribute.

Consider who the results of the evaluation will be shared with. This will help to shape the format of the evaluation.

An evaluation report could cover:

· an assessment of the aims of the consultation against the outcomes

· the methods used and how effective they were

· the communication plan and how effective it was

· the overall planning and implementation of the consultation

· evaluations by participants
· cost
· how information and views gained in the process changed the proposal

· recommendations for future consultations.
Further Consultation Resources

For further guidance on best practice theories, tools and case studies on public sector consultation, please refer to the following links.

New Zealand:

· Good Practice Participate (Office for the Community and Voluntary Sector):
www.goodpracticeparticipate.govt.nz/
International:

· International Association for Public Participation:
www.iap2.org
· People and Participation.Net:
www.peopleandparticipation.net
· National Institute for Health and Clinical Excellence:
www.nice.org.uk
The following consultation guidelines have been published by New Zealand public sector organisations, and may be useful to refer to.
· The Pharmaceutical Management Agency (PHARMAC), ‘Consultation’: www.pharmac.govt.nz/patients/haveyoursay/consultation
· Office of the Community and Voluntary Sector, From Talk to Action: Government engagement with citizens and communities: http://www.ocvs.govt.nz/documents/work-pragramme/bbge/msd-from-talk-to-action-report-to-print.pdf
· Department of Conservation, Consultation Guidelines:
http://www.doc.govt.nz/upload/documents/getting-involved/consultations/how-doc-consults/consultation-guidelines.pdf
Kia Tūtahi

The Government has also signed Kia Tūtahi – Standing Together (the Relationship Accord between the Communities of Aotearoa New Zealand and the Government of New Zealand).The Relationship Accord is an important symbol of the commitment between government and communities to build strong relationships. It is a high-level, aspirational document about working together, hearing and responding to each other, acting in good faith and building and maintaining trust and mutual respect.

The Relationship Accord can be found at:

www.ocvs.govt.nz/documents/publications/papers-and-reports/Kia_Tutahi_Standing_Together_Accord.pdf









�	These principles incorporate the elements of consultation that were identified by the Court of Appeal in Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671, 675, the leading case in this area.


�	Lab Tests Auckland Ltd v Auckland DHB [2009] 1 NZLR 776, 848.


�	Regulations 7 and 9 of the New Zealand Public Health and Disability (Planning) Regulations 2011.


�	Section 20 of the NZPHD Act.


�	Schedule 3, clause 43(4) of the NZPHD Act.


�	Section 22(1)(f) and (h) of the NZPHD Act.


�	Ministry of Health. 2011. Service Change – Rules, Principles and Processes for DHBs. Wellington: Ministry of Health. URL: � HYPERLINK "http://www.nsfl.health.govt.nz/apps/nsfl.nsf/menumh/Service+Change" ��www.nsfl.health.govt.nz/apps/nsfl.nsf/menumh/Service+Change� (accessed 11 November 2011).


�	The e-government and e-participate projects may be of interest in this respect. See: � HYPERLINK "http://www.goodpracticeparticipate.govt.nz/techniques/online-participation.html" ��http://www.goodpracticeparticipate.govt.nz/techniques/online-participation.html� (accessed 11 November 2011).


�	Tumu Whakarae is the national reference group for DHB general managers Māori health.


�	� HYPERLINK "http://www.goodpracticeparticipate.govt.nz/techniques" ��http://www.goodpracticeparticipate.govt.nz/techniques� (accessed 11 November 2011).





