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INTRODUCTION
Purpose and aim of this Agreement

· The Minister of Health (the “Minister”) wishes to enter into a Crown Funding Agreement with the XXXXXXXXXXXX District Health Board (“the DHB”); and

· Under this Agreement, the Crown will fund the DHB to perform the Outputs to ensure the provision of health and disability services to the DHB’s resident population.

New Zealand Health and New Zealand Disability Strategies 

The Minister expects the health and disability sector to work towards the following goals:

· All New Zealanders lead longer, healthier and more independent lives;

· Service delivery is better, sooner and more convenient; and

· The system is a DHB Annual Plan, innovative and continually improving.

Adequacy of Funding
· Within funding constraints recognised under section 3(2) of the New Zealand Public Health and Disability Act 2000 (NZPHD Act), the Parties agree that any service agreements or Section 88 notices transferred to the DHB should be appropriately funded to allow the DHB to meet its transferring obligations. 

THE PARTIES AGREE AS FOLLOWS:

A.
GENERAL TERMS

A.1
Definitions and Interpretation

A.1.1
Unless the context otherwise requires, the terms in this Agreement have the meaning set out in Schedule A of this Agreement (Definition Schedule).

A.2
Relationship Principles

A.2.1
The Minister and the DHB (“the Parties”) agree that at all times they will deal with each other for the purposes of this Agreement:

a.
In good faith;

b.
By communicating in a timely manner; and

c.
By working together in a co-operative and constructive manner.

A.3
Entire Agreement

A.3.1
This Agreement replaces all prior written and oral agreements and variations relating to the Outputs.

A.3.2
The Operational Policy Framework (OPF) and the Service Coverage Schedule are incorporated as part of this Agreement, except as set out in clauses A.5.1 and B.1.6 of this Agreement.

A.4 
Term, Extension, and Review

A.4.1
This Agreement commences on 1 July 2009.

A.4.2
Before 30 June 2010, the Parties will endeavour to reach agreement, in good faith, to continue, change, or terminate the terms of this Agreement.  The Parties may continue the terms of this Agreement yearly, by written agreement, until a change to this Agreement is required or this Agreement is not fit for its purpose. The Parties will endeavour to reach agreement for each succeeding financial year prior to 30 June of the preceding financial year.

A.4.3
Until the Parties enter into a new agreement in relation to the Outputs or agree to continue the terms of this Agreement under clause A.4.2, this Agreement will be extended.  The Parties will continue to operate on the same terms and are subject to the same obligations as set out in this Agreement; during which time: 

a.
The DHB will be paid one twelfth of the Crown Funding set out in Schedule B of this Agreement per month; 

b.
Any increased funding obligations that arise as a result of Transferred Service Obligations will be reflected in an appropriate increase to the monthly payments referred to in clause A.4.3(a) of this Agreement; 

c.
When calculating the amount of funding to be provided under clause A.4.3(b) of this Agreement, adequacy of funding will be taken into account, including funding constraints that are recognised by section 3(2) of the NZPHD Act; and

d.
For the avoidance of doubt, the DHB will be paid in accordance with the terms set out in Schedule C of this Agreement (Disability Support Services Schedule).

A.4.4
The National Health Board may undertake periodic reviews of this Agreement for the purpose of:

a.
determining the fitness of the purpose of this Agreement;

b.
ensuring that no funding is appropriated for more than 5 years, in accordance with section 10 of the Public Finance Act 1989; and

c.
addressing Ministerial changes as set out in clauses A.7.1 to A.7.4 of this Agreement.

A.4.5
Any proposed changes arising from review of this Agreement will be negotiated in good faith by the Parties.

A.5
Priority of Documents Forming Part of this Agreement

A.5.1
The internal priority in this Agreement is as follows:

a.
The provisions of Sections A to E and Schedules A to D of this Agreement (“the rest of the Agreement”) will prevail over any provisions in the Service Coverage Schedule that are inconsistent;

b. 
If an exception to the Service Coverage Schedule is recorded in the DHB’s agreed DHB Annual Plan, that exception will prevail over the rest of this Agreement;

c.
Subject to clause A.5.1(d) of this Agreement, if any provision in the OPF is inconsistent with the rest of this Agreement, the rest of this Agreement prevails;

d.
If an additional schedule is attached to this Agreement, then in the case of a conflict, the terms of that additional schedule will prevail over the rest of this Agreement; and

e.
If an exception to the OPF is recorded in any additional schedule attached to this Agreement, the term and condition of that exception will prevail over the OPF.

A.5.2
This Agreement and any Side Agreement operate as independent agreements.  In the case of overlap or inconsistency, the terms of the Side Agreement will prevail in respect to the obligations covered by that Side Agreement (except where the obligations of that Side Agreement have been explicitly varied by this Agreement).

A.6
Variation

A.6.1
All or any part of this Agreement may be varied at any time by the written agreement of both Parties.  Copies of this Agreement and any variations to this Agreement will be held by both Parties and will be publicly available.

A.6.2
Both Parties agree that additional service schedules may be included in this Agreement.  Additional service schedules will be added as separate schedules and will be referenced alpha-numerically.  The Parties may vary this Agreement through the quarterly omnibus variation process.  The quarterly omnibus variations will be referenced numerically.  The Parties may also vary this Agreement by way of letter, in accordance with clause A.6.4 of this Agreement.

A.6.3
DHBs will receive quarterly omnibus variations containing service schedules for execution on 1 July, 1 October, 1 February, and 1 May of the financial year.  The NHB will endeavour to issue service schedules electronically through this quarterly process, subject to clause A.6.4 of this Agreement.

A.6.4
If a service schedule must be issued outside of the quarterly omnibus process, a standard letter containing the schedule will be mailed to the DHB.

A.6.5
In accordance with clause A.6.2 of this Agreement, the NHB will include a summary table in any omnibus or letter containing the schedule, listing all previous executed variations, amendments, and changes to this Agreement to assist in document management.

A.6.6
The process outlined in clauses A.6.3 and A.6.4 of this Agreement must be followed, except where:

a.
A funding adjustment is required that does not result in any corresponding adjustment to the DHB’s obligations, not being limited to service or reporting obligations; or

b.
An adjustment to obligations is required with no corresponding funding change, as in a one-off exception or exemption.

A.6.7
Changes in funding resulting from changes to this Agreement will be included in funding advice updates that will enable the DHB’s current funding to be reconciled back to the starting point in Schedule B of this Agreement.

A.7
Ministerial Changes

A.7.1
Notwithstanding clause A.6.1 of this Agreement, the Minister may, by written notice to the DHB, change any part of this Agreement by Ministerial Change, if a change is reasonably required to ensure that this Agreement reflects a change in law or in a Ministerial Direction.

A.7.2
Before making a Ministerial Change, the Minister will consult on the form of the change with the DHB; and the NHB will provide a copy of the Minister’s draft change as far as that is practicable.

A.7.3
The Ministerial Change will endeavour to minimise any adverse impact on the DHB, financial or otherwise.  If the Ministerial Change is likely to have such impacts, the Minister will consult with the DHB with the purpose of minimising any adverse impact.

A.7.4
A Ministerial Change takes effect when notice of the change has been served on the DHB.

A.8
Termination

A.8.1
All or part of this Agreement may be ended at any time by the written agreement of the Parties.

A.8.2
Notwithstanding clause A.8.1 of this Agreement, the Minister may, by written notice to the DHB, terminate this Agreement or any part, terms and conditions of this Agreement where:

a.
Ending this Agreement, or any part of it, is reasonably required to give effect to a change in law or a Ministerial Direction; or

b.
The DHB has committed a material breach of this Agreement; and 

c.
The DHB has received written notice of the breach that specifies a reasonable time to resolve it; and

d.
The breach remains unresolved for the period specified in the written notice.

A.8.3
Ending all or any part of this Agreement under clauses A.8.1 or A.8.2 of this Agreement will not affect the rights or obligations of either Party which accrued before this Agreement ended, or the operation of any clauses in this Agreement that are expressed to survive the end of this Agreement.

A.9
Uncontrollable Events

A.9.1
Where either Party is prevented from fulfilling all or any of its obligations under this Agreement by an Uncontrollable Event, the Party affected by that event will not be in breach of this Agreement.

A.9.2
Where a Party is affected by an Uncontrollable Event, it must promptly give written notice to the other Party specifying the reason for that Party’s inability to perform specified obligations, and the likely duration and effect of the non-performance.

A.9.3
The Party giving notice must take all reasonable steps to mitigate the impact of the Uncontrollable Event.

A.9.4
Performance of any obligation affected by an Uncontrollable Event must be resumed as soon as reasonably possible.

A.10
Severance

A.10.1
If any provision of this Agreement (including any documents incorporated by reference into it) is illegal or is held to be invalid or unenforceable, no other provision of this Agreement will be affected and the rest of this Agreement will remain in force according to its terms.

A.11
Waiver

A.11.1
Any waiver by either Party must be in writing.  Each waiver may only be relied on for the specific purpose for which it is given.

A.11.2
A failure or delay in exercising any right given to either Party under this Agreement does not, of itself, mean that the right has been waived.

A.12
Contracts (Privity) Act 1982

A.12.1
This Agreement does not confer any right or benefit on any person, including (without limitation) any eligible people or service users, unless that person is a Party to this Agreement.

A.12.2
A person who is not a Party to this Agreement may not enforce the provisions of this Agreement, either under the Contracts (Privity) Act 1982 or otherwise.

A.13
Transfer of Obligations

A.13.1
The obligations under this Agreement are conferred directly to the DHB, except to the extent that the DHB manages its obligations through a co-operative agreement, as provided for in section 24 of the NZPHD Act, or as otherwise contemplated by that Act.

A.13.2
The DHB may only assign, sub-contract, delegate, or otherwise transfer any of its obligations under this Agreement as provided in the OPF and/or the DHB’s agreed DHB Annual Plan or with the prior approval in writing of the Minister.

A.13.3
The DHB remains accountable for any obligations transferred under this Agreement, which have been validly consented to by the Minister, unless the Parties otherwise agree in writing.

A.14
Side Agreements

A.14.1
Where a Side Agreement ends or is terminated and subsequent over-payment in respect of that Side Agreement is made in error by the NHB, the payment:

a.
Is recoverable by the Crown as a surplus payment; or

b.
May be withheld from Crown Funding payments payable under this Agreement.

A.15
Notices

A.15.1
For the purpose of serving notice to the DHB under this Agreement, the Designated Representatives and the addresses, emails, and fax numbers for correspondence are:

XXXXXXXXXXX

Chief Executive Officer


XXXXXXXXXXXX District Health Board

PO Box XXXXXX
XXXXXXXX


XXXXXXXXXXXX X

Fax:     XXXXXXXXXX 

Email:  XXXXXXXXXXXXXX
A.15.2
For the purpose of serving notice to the NHB under this Agreement, the Designated Representatives and the addresses, emails, and fax numbers for correspondence are:

XXXXXXXXXXXX DHB Regional Relationship Manager

Performance, Accountability, Monitoring and Funding Directorate
National Health Board

Ministry of Health 

PO Box 5013

WELLINGTON 6011

Fax:  (04) 816 2191 

A.15.3
Where a Party’s details for service or Designated Representative changes, that Party will, as soon as it is practicable, give written notice effecting the change to the other Party.

B.
THE DHB’S OBLIGATIONS AND RIGHTS

B.1
General Warranty and Obligation to meet Performance Measures

B.1.1
The DHB will deliver the Outputs and any other obligations under this Agreement: 

a.
in a manner that is consistent with the goals and objectives of the New Zealand Health Strategy and New Zealand Disability Strategy; 

b.
in accordance with the 2003 Direction of the Minister of Health Relating to Eligibility for Publicly Funded Health and Disability Services in New Zealand or any Eligibility Direction that replaces that Direction; and

c.
in accordance with relevant legislative requirements.

B.1.2
The DHB will ensure that it meets agreed levels of performance against the indicators set out in its DHB Annual Plan, and will perform its obligations with the level of care and skill reasonably expected of a public funder and provider of health and disability services.

B.1.3
The DHB will provide service delivery in accordance with the outputs specified in the DSS Volume Schedules set out in Schedule C of this Agreement (Disability Support Services) and the Provider Arm Services set out in Schedule D of this Agreement (Service Expectations of the DHB Provider Arm).

B.1.4
The DHB has a requirement to fulfil its obligations to Māori as expressed in the NZPHD Act, and enact other policy directions from the Crown.  DHBs are required to ensure that Māori participate in DHB decision making and the delivery of health services for Māori.  DHBs are also required to reduce Māori health inequalities.
B.1.5
Except as set out below and in clause A.5.1 of this Agreement, the DHB is responsible for ensuring compliance with the OPF and the Service Coverage Schedule.

B.1.6
The DHB is responsible for proactively identifying and resolving any service coverage gaps that may affect its resident population.  The DHB will provide a resolution report on the service coverage gap, except where it is the subject of an exemption in the DHB’s agreed DHB Annual Plan.  This resolution report is required under the Service Coverage performance indicator and forms part of the quarterly reporting template provided to the DHB by the NHB.

B.1.7
Where the DHB is not the funder responsible for the service, the DHB should:

a.
Record the service coverage gap and report on the engagement that has occurred with the funder responsible (including where the funder is the NHB); and

b.
Note whether the action being taken by the funder responsible is satisfactory to the DHB and/or whether the DHB is taking any action in respect to the issue.

B.2
DHB Provider Services and User Charges

B.2.1
The DHB will not make any charge to Eligible People for Crown funded DHB Provider services, except where allowed in provisions in this Agreement or in any Side Agreements.

B.2.2
Subject to the requirements of the Service Coverage Schedule or any Ministerial Direction, if and when the DHB provides services to persons who are not eligible people, the DHB will:

a.
Record details of services provided to such persons, the costs of such services, the costs that are recovered and/or the extent to which those costs are recoverable; and 

b.
Charge and use its best endeavours to recover from that person the full cost of providing those services.

B.3
Double Payments

B.3.1
The DHB must not knowingly be party to any arrangement that results in the Crown and/or the NHB effectively having to pay more than once for the supply of the same service, whether the one service or any component of the service, and must take all reasonable measures within the DHB’s control to prevent such double payments occurring.

B.4
Equitable Treatment

B.4.1
Where significant issues arise in settling other DHB's Agreements that result in changes to those Agreements, all parties may discuss and work together to determine whether similar appropriate changes should be made to their Agreement.

B.4.2
If the parties are unable to agree whether or not changes should be made or on the nature of those changes, the matter will be treated as a dispute under the terms of this Agreement and the provisions of clause D.5 of this Agreement will apply.

C. 
THE MINISTER’S OBLIGATIONS AND RIGHTS

C.1
Crown Funding and Payments to the DHB

C.1.1
The Minister, on behalf of the Crown, agrees that Crown Funding for the purposes of this Agreement will be provided to the DHB as set out in Schedules B and C of this Agreement in consideration for the DHB delivering the Outputs.

C.1.2
The Crown Funding is payable in addition to any funding payable to the DHB under any Side Agreements, except for any terminated Side Agreements in accordance with clause A.14 of this Agreement.

C.2
Withholding of Crown Funding

C.2.1
The Minister may withhold all or any part of a Crown Funding payment payable under this Agreement for material non-performance by the DHB of any Output to which the payment relates or of any material non-compliance of reporting requirements, as follows:

a.
The DHB will be provided 30 days’ notice of the Minister’s intention to withhold payment; 

b. 
The NHB will discuss with the DHB the issues relating to the material non-compliance;

c.
If the DHB does not comply with any reasonable requests of the NHB in relation to the unperformed obligations during that period, a portion of the Crown Funding payment may be withheld by the Minister until such time as compliance occurs; and

d.
Where the Minister has withheld all or part of a payment, the Minister will arrange for the DHB to be notified in writing of the basis on which the amount to be withheld has been calculated.

C.2.2
The portion of the Crown Funding that may be withheld from the DHB in respect of any materially inadequate performance of any obligation under this Agreement, other than in respect to material reporting requirements, will be directly related to the significance and magnitude of the breach that had occurred including, without limitation, the length of time during which the breach has continued.

C.2.3
The portion of the Crown Funding which may be withheld from the DHB for a failure to comply with any material reporting requirements is 5% of the portion of the next payment due under this Agreement and attributable to the relevant service or part of the service for which there has been reporting non-compliance.

C.2.4
Despite clauses C.2.1 to C.2.3 of this Agreement, the Minister will continue to make payments necessary to allow the DHB to meet its contractual obligations to independent service providers.

C.3
Other Obligations of the Minister

C.3.1
The obligations of the Minister under this Agreement (other than those under clauses D.4 and D.5 of this Agreement) may be carried out on behalf of the Minister by the NHB, although at all times the Minister retains responsibility and accountability for the performance of the Minister’s obligations under this Agreement.

C.3.2
The Minister will assist the DHB in the performance of its obligations by ensuring that the NHB:

a.
Provides the DHB Board with an opportunity to provide input on key policy and implementation issues;

b.
Clearly explains the proposed development for likely effects of any Government policy that could affect the DHB;

c.
Co-operates in any discussions initiated in respect of collaborative arrangements; and

d.
Provides guidance on the level of discretion of the DHB in making service changes.

C.3.3
The NHB, acting on behalf of the Minister, will use its best endeavours to ensure that the information and management systems and processes are fully functional and operational and provided in accordance with the Memorandum of Understanding between the DHB and the NHB regarding services to be provided by the National Health Board Business Units.

D.
OBLIGATIONS OF BOTH PARTIES

D.1
Reporting and Information Sharing Obligations of Both Parties

D.1.1
The Parties will meet the reporting requirements set out in this Agreement.  In particular, the DHB will comply with:

a.
The financial reporting requirements; 

b.
The non-financial reporting requirements, by way of meeting the requirements of the reporting templates issued by the Sector Accountability and Funding quarterly reporting process, or by direct reporting to the NHB as specified in the schedules; and

c.
Provision of service delivery data to national information systems as set out in Chapter 2 of the OPF.

D.1.2
The Parties agree that the NHB may access the national systems of the NHB in order to obtain information about the DHB’s Provider services and the DHB’s Funder services for use in policy development, and for monitoring and assessment of performance of the DHB against performance indicators contained within the Nationwide Service Framework.

D.1.3
To assist the DHB in its planning activities, the NHB may consent to the DHB accessing read-only information relating to contracts managed by the NHB from national contracting information systems, unless such access is prevented by contract or law.  The NHB’s consent to access such information will not be unreasonably withheld.

D.1.4
The Parties agree that, prior to publishing information or reports in respect to the other that is likely to be regarded as adverse, the Party intending to publish the information or report will, where it is practicable, provide the other with an opportunity to comment.

D.2
Cooperation around Non-Devolved Services and Further Transfers

D.2.1
A number of personal health, mental health, disability support, and Māori and Pacific health service agreements between the NHB and independent service providers have been transferred to the DHB by Order In Council made under section 5 of the Health Sector Transfers Act 1993 (OIC).  A further set of remaining service obligations have been retained by the NHB, some of which may be transferred to the DHB at a later date.  These Remaining Service Obligations (RSO) require the NHB to treat certain information as confidential.  The agency agreements in clauses D.2.1 to D.2.4 of this Agreement set out the terms and conditions of appointment of the DHB, as an agent of the NHB, if and when requested by the NHB and agreed by the DHB, in relation to some or all of the RSO.

D.2.2
Where disputes with providers arise or where clarification is needed in regard to the rights, powers, responsibilities, obligations, and duties of the Parties under this agency appointment, the DHB or its Shared Support Agency (SSA) should immediately contact its Relationship Manager with the NHB, in the first instance.

D.2.3
In the event that the DHB finds it difficult to meet the expectations set out in this clause D.2, the DHB should promptly advise the NHB Designated Representative so that the Parties can identify options for addressing those difficulties.

D.2.4
Subject to clauses D.2.1 to D.2.3 of this Agreement, where the DHB has been requested and agrees to provide agency assistance, the DHB will:

a.
Support the NHB in its funding role in relation to the RSO until such time as those obligations are transferred to the DHB;

b.
Work with and support the NHB where a single obligation confers responsibilities on both Parties; and

c.
Perform the following funding functions (if and when requested by the NHB), in relation to the RSO:

i.
Authorise the payment of providers;

ii.
Monitor service agreements (on the basis of monitoring information supplied by service providers and/or the NHB);

iii.
Prudently manage the relationships with the providers under the service agreements, including the management of issues arising under the service agreements; and

iv.
Negotiate or renegotiate service agreements for services within any framework notified by the NHB.

D.2.5
In performing these functions, the DHB will comply with the terms and conditions of the RSO, and maintain the same confidentiality requirements as apply to the NHB (noting that both Parties are subject to the Official Information Act 1982).

D.2.6
Where any of the functions set out in clauses D.2.1 to D.2.5 of this Agreement are carried out by a SSA, the DHB will be responsible for ensuring the function is carried out.

D.2.7
The NHB will, in relation to the functions specified above and in the RSO:

a.
In respect of each RSO for which the NHB requires the assistance of the DHB, agree with the DHB how and when this assistance will be provided;

b.
Provide authorised staff of the DHB with access to hard copy records related to the RSO, to the database containing the contracts (which may or may not be limited to access to the contracts), and related relevant information, and any other information the DHB reasonably requires to enable it or the SSA to provide the agency services unless prohibited by law from doing so;

c.
Where the NHB has made a request under clause D.2.1 of this Agreement, the NHB retains overall responsibility for management of such contracts (while recognising that the DHB has day-to-day operational responsibility; 

d.
Consult with the DHB in relation to decision making on prioritisation and on funding allocations; and

e.
Provide necessary advisory assistance to the DHB to help it perform its agency role.

D.2.8
During the course of this Agreement, if the Minister proposed a transfer of any service agreement or Section 88 notice by OIC to the DHB, the NHB will consult with the DHB or, where relevant, any SSA prior to transfer.

D.2.9
The Parties agree that the NHB’s consultation process with the DHB will include the sharing of information as follows:

a.
To the extent that it is practicable, the full financial and contractual information that is known to the NHB including:

i.
Current expenditure; 

ii.
Forecast expenditure for the next year (including method and calculations); 

iii.
Copies of signed contracts; 

iv.
Copies of key files (in particular any letters or other evidence of agreement that may affect the expenditure and/or risk profile of the contracts); 

v.
Indicative milestones; 

vi.
Other implementation issues; and 

vii.
Utilisation trends;

b.
Risk sharing arrangements (if any); 

c.
Indicative milestones; 

d.
Apportioned funding from the NHB to the DHB for funding administration obligations in relation to the transferred contracts; and

e.
Other implementation issues.

D.3
Issues Management and Disputes

D.3.1
If either Party has an issue or dispute with the other in relation to this Agreement, the Parties must follow the resolution procedures set out in this clause D.3.

D.3.2
Where an issue arises between the Parties and/or one Party is subject to or suffers claims, losses, damages, penalties, or other liability as a direct or indirect consequence of—

a.
The other Party’s performance of this Agreement; 

b.
The performance of any of the SSAs; or

c.
Any acts or omissions of the NHB in connection with Transferred Service Obligations prior to the date of the transfer—

the Party will, on becoming aware of the issue or liability, promptly notify the other and the Parties will meet to discuss the issue in good faith and use their best endeavours to find a mutually acceptable resolution.

D.3.3
Where there is an issue in relation to the DHB’s use of the services of the SSA, a mutually acceptable resolution will take into account the respective contributions of the Parties to the issue, including the financial contributions.

D.3.4
If the Parties are unable to agree to a resolution within 5 working days following a meeting and discussion of the issue, the Parties will follow the disputes resolution procedure in clauses D.4 and D.5 of this Agreement where the procedure applies to the subject matter of the issue or dispute.

D.4
Application of the Dispute Resolution Process

D.4.1
The dispute resolution process will apply to disputes arising from the interpretation of any documents forming this Agreement (including the nature or extent of any obligations of the Parties).

D.4.2
The dispute resolution process does not apply to:

a.
Matters for the agreement of the Parties;

b.
Any dispute concerning the status of an eligible person; and

c.
The exercise of the Minister’s power to make a Ministerial Change.

D.4.3
The dispute resolution process may not be used by the DHB to challenge the Minister’s right to withhold payments for non-performance or failure to report as set out in clause C.2 of this Agreement, unless the withholding of payment is concerning the interpretation of a particular obligation.  In that event, the Minister may continue to withhold the payment until the dispute is resolved.

D.5
Dispute Resolution Process

D.5.1
The disputing Party will promptly give written notice of the existence and nature of the dispute to the Designated Representative or person authorised by the Designated Representative.  The other Party will have 5 working days to consider the notice.

D.5.2
After the expiration of the 5 working days, the Designated Representative or their authorised representative will use their best endeavours, while acting in good faith, to resolve the dispute by mutual agreement within 14 working days.

D.5.3
If the dispute is not settled by agreement within 14 working days, the Director-General of the NHB (the Director-General) and the Chair of the DHB (the Chair) will be notified of the dispute and will submit an agreed summary of the nature of the dispute to the Minister as soon as it is practicable.

D.5.4
Where the Parties fail to agree on a summary under clause D.5.3 of this Agreement, the Parties may submit separate written summaries of the dispute to the Minister.

D.5.5
The Director-General and the Chair will meet with the Minister as soon as it is practicable after the summary or summaries have been submitted, with a view to resolving the dispute.

D.5.6
In the event that the dispute is not resolved under clause D.5.5 of this Agreement, the Minister may determine a resolution, notifying both Parties in writing and such notifications will be final and binding on both Parties.

D.5.7
The Parties agree not to commence litigation or to enter into any other proceedings against one another in relation to the issue in dispute while the Minister is determining a resolution to the dispute.

E. 
MISCELLANEOUS

E.1
Minister’s Written Consent

E.1.1
A DHB’s agreed DHB Annual Plan constitutes the Minister’s prior consent, where such consent is required under this Agreement.

E.2
Interpretation and Agreement

E.2.1
Unless the context otherwise requires:

a.
Headings shall be ignored and shall not affect the construction of this document;

b.
The singular shall include the plural and vice versa; 

c.
A reference to one gender shall include the other; 

d.
A ‘person’ shall include any individual, company, corporation, firm partnership, joint venture, association, organisation, or trust in each case, whether or not having a separate legal personality;

e.
Expressions referring to ‘writing’ shall be construed as including references to words printed, typewritten or otherwise visibly represented, copies, or reproduced (including facsimile and email);

f.
The expressions ‘papers’ and ‘records’ shall be construed as including writings or material, whether in their original (electronic or print) or any copied form, or at any time stored or recorded in any data retrieval system; 

g.
Electronic transactions regarding the Crown Funding Agreement and its Variations will comply with the Electronic Transactions Act 2002;

h.
A reference to any legislation (or any provision of legislation) shall be read as if the words ‘including any legislative modification or re-enactment of it or any legislation substituted for it’ were added to the reference; and

i.
References to clauses and schedules refer to this Agreement unless otherwise specified.

E.3
Incorporation of Clauses and Variations from the 2004/05 CFA 

E.3.1
The Parties agree that any outstanding DHB obligations or reporting requirements contained in clauses under the 2004/05 Crown Funding Agreement and its subsequent variations that are to expire after 30 June 2009 are incorporated into this Agreement. 

SCHEDULE A:  DEFINITION SCHEDULE

Unless the context otherwise requires, words used in this Agreement and not specifically defined in the Schedule below have the meanings given to them in the New Zealand Public Health and Disability Act 2000.

	Term
	Definition

	Agreement
	means this Crown Funding Agreement comprised of Sections A to D and Schedules A to E. The Service Coverage Schedule and the Operating Policy Framework as defined in this Agreement are to be read with and form part of this Crown Funding Agreement

	CEO
	means the Chief Executive Officer of the DHB

	CFA
	means a Crown Funding Agreement entered into between the Crown and a DHB or other health or disability provider under section 10 of the NZPHD Act

	Crown Funding
	means the funding payable by the Minister to the DHB under Schedule B and Schedule C of this Agreement

	Annual Plan
	means a DHB Annual Plan made pursuant to section 39 of the NZPHD Act and section 141 of the CE Act 2004

	Designated Representative
	means the persons specified in clause A.15 of this Agreement as the persons responsible for administering this Agreement on behalf of the Parties and to whom notices may be submitted under this Agreement

	Devolved services
	means Services of the sort transferred by Order In Council, or by agreement between the Parties

	DHB
	means the District Health Board, being an organisation established under section 19 of the NZPHD Act

	Disability Services
	means “disability support services” as defined in section 6(1) of the NZPHD Act

	Eligible People
	means people who are eligible to receive services funded under the NZPHD Act, as specified by the Minister in a direction issued under section 103 of the Crown Entities Act 2004

	IPRC Act
	means the Injury Prevention Rehabilitation and Compensation Act 2001

	Ministerial Direction
	means a direction issued by the Minister to the DHB under section 32 or section 33 of the NZPHD Act

	Ministerial Change
	means a change to this Agreement issued to the DHB by the Minister under clause A.7 of this Agreement

	Ministry
	means the NHB of Health

	MOU


	means any memorandum of understanding entered into between the NHB and the DHB and in relation to the NHB’s obligation to support the DHB in its funding obligations by making the services of the NHB available to the DHB

	NZPHD Act
	means the New Zealand Public Health and Disability Act 2000

	OIC
	means an Order In Council made under section 5 of the Health Sector Transfers Act 1993

	OPF
	means the Operational Policy Framework that has been most recently endorsed and signed by the Minister. Before endorsing the document the Minister will ensure that the NHB consults with DHBs

	Outputs
	means:

DHB Funder

a) means the obligations on the DHB to fund health services for Eligible People under service agreements and section 88 notices with providers transferred to the DHB by agreement or OIC made under the Health Sector (Transfers) Act 1993, and includes any new service agreements or section 88 notices entered into by the DHB during the Term of this Agreement

DHB Governance and Administration

b) means all obligations of the DHB as specified in this Agreement other than the Services it funds [(a) above] or the Services it delivers through its provider arm [(c) below] 

DHB Provider

c) means the provision of health and disability services for Eligible People by the DHB under this Agreement including Schedule D and includes any services under a Side Agreement and public health acute services purchased for ACC claimants (in accordance with the annual service agreement under section 301 of the IPRAC Act for the time being in force)
as regulated by the OPF, Service Coverage Schedule and Indicators of DHB Performance

	Over-delivery
	means, in the context of disability support services contracted under the Disability Support Service Schedule in this Agreement means delivery of volumes of services in excess of the maximum volumes for which the Minister is liable to pay the DHB under the Disability Support Services Schedule 

	the Parties
	means the DHB and the Minister

	Remaining Service Obligations
	means the set of service agreements and Section 88 notices (formerly Section 51 notices) for Personal, Mental, Māori, Pacific Health and Disability Support services which have remained with the NHB to be transferred to the DHB at a later date

	Service Coverage Schedule
	means the document setting out the services that a DHB is responsible to ensure delivery to its population, and that has been most recently endorsed by the Minister. Before endorsing and signing the document, the Minister will ensure that the NHB consults with DHBs

	Service Coverage
	means the level of service coverage described in the Service Coverage Schedule that DHBs and the NHB are held to account

	Service Coverage Gaps
	means a disparity in the DHB’s provision of service cover, as described in the Service Coverage Schedule, that can be related to issues of funding, service delivery, or both

	Service Specification
	means agreed coverage descriptions and requirements that DHBs must use when funding services, which forms part of the Nationwide Service Framework and is accessed through the Nationwide Service Framework Library at www.nsfl.health.govt.nz

	Section 88
	means section 88 of the NZPHD Act

	Side agreement
	means an agreement between the Minister or the NHB and the DHB for health and disability services provided by the DHB that contains separate obligations from those contained in this Agreement and (without limitation) includes agreements between the Minister and the DHB for Public Health Services

	SSA
	means a Shared Support Agency set up by the DHB (whether individually or together with other DHBs) to provide operational support to those DHBs in their roles as funders of health and disability services, in areas identified by those DHBs as likely to benefit from a regional approach

	Support Agencies
	means any service provider that provides support services and the NHB requires the DHB to use such an entity

	Term
	means the term of this Agreement as specified in clause A.4.1 of this Agreement

	Transferred Service Obligations
	means agreements between the Crown and third party health providers other than the DHB, and section 88 notices issued by the Crown, in relation to the funding of health services for Eligible People, which have been transferred to the DHB by agreement or OIC during the Term (including, without limitation, “specified notices” and “specified agreements” within the meaning of clause 2 of the Schedule to the Health Sector Transfers (Provider Arrangements) Orders 2001, 2002 and 2003

	Uncontrollable Event
	means an event which is beyond the reasonable control of the Party affected by the event, but does not include:

a)
any risk or event which the Party claiming the Uncontrollable Event could have prevented or mitigated by taking reasonable care (including without limitation, a reasonable risk management process); or

b)
a lack of funds for any reason

	Under-delivery
	means, in the context of disability support services contracted under the Disability Support Services Schedule in this Agreement means delivery of volumes of services fewer than the maximum volumes for which the Minister is liable to pay you under the Disability Support Service Schedule (as specified in any purchase line except DSS214 under the column headed “2004/05 Total Vols (excl ACC)”


SCHEDULE B:  CROWN FUNDING AND PAYMENTS

This Schedule B relates to devolved Services.  

Prior to the approval of Personal and Mental Health and Health of Older People price volume schedules by the Minister through the DHB Annual Plan process, for any year during which this Agreement applies, the payment provisions of clause D.2 of Schedule D of this Agreement (Service Expectations of the DHB Provider Arm) will apply.

A.
Total Crown Funding

A.1
The Minister will provide the DHB with the Crown Funding for the purposes of this Agreement (except the DSS Schedule) as set out below:

2009/2010

	Period 
	1 July 2009 to 30 June 2010 

	TOTAL (GST Exclusive)
	$XXXXXXXXXX 


B.
Crown Debtor/(Creditor)

B.1
The DHB will show the Crown as a debtor in its financial statements as detailed in the following table:

2009/2010

	 Period
	1 July 2009 to 30 June 2010

	TOTAL (GST Exclusive)
	 $ 0


C.
DHB Cash Disbursement Profile for the Funding Period of this Agreement

C.1
The Crown will pay the Crown Funding to the DHB in payments as per the following tables.  Payment will be provided by the National Health Board by way of direct credit into a DHB bank account operated by the DHB for this purpose.

	XXXXXXXXXXXX DHB - 2009/10 CASH DISBURSEMENT PROFILE

	
	
	
	
	
	
	

	
	ANNUAL CASH PROFILE
	
	
	ANNUAL CASH PROFILE

	 
	GST EXCLUSIVE AMOUNTS
	
	 
	GST INCLUSIVE AMOUNTS

	Date
	 
	(GST Exc) $
	
	Date
	 
	(GST Inc) $

	 
	
	 
	
	 
	 
	 

	4 July 2009
	XXXXXXXXXXXX
	 
	
	4 July 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 August 2009
	XXXXXXXXXXXX
	 
	
	4 August 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 September 2009
	XXXXXXXXXXXX
	 
	
	4 September 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 October 2009
	XXXXXXXXXXXX
	 
	
	4 October 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 November 2009
	XXXXXXXXXXXX
	 
	
	4 November 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 December 2009
	XXXXXXXXXXXX
	 
	
	4 December 2009
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 January 2010
	XXXXXXXXXXXX
	 
	
	4 January 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 February 2010
	XXXXXXXXXXXX
	 
	
	4 February 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 March 2010
	XXXXXXXXXXXX
	 
	
	4 March 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 April 2010
	XXXXXXXXXXXX
	 
	
	4 April 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 May 2010
	XXXXXXXXXXXX
	 
	
	4 May 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	4 June 2010
	XXXXXXXXXXXX
	 
	
	4 June 2010
	XXXXXXXXXXXX
	 

	 
	
	XXXXXXXXXXXX
	
	 
	
	XXXXXXXXXXXX

	 
	
	 
	
	 
	
	 

	Total Cash
	
	XXXXXXXXXXX
	
	Total Cash
	
	XXXXXXXXXXXX


SCHEDULE C: DISABILITY SUPPORT SERVICES SCHEDULE

	XXXXXXXXXXXX DHB
	
	
	
	

	DS CONTRACT VOLUMES AND FUNDING FOR 2009/10 - 2009/10 Principal CFA - 
	
	

	PART B: NON-DEVOLVED DISABILITY SUPPORT SERVICES:  
	
	
	

	SERVICES FUNDED BY THE NHB AND PROVIDED BY THE DHB – B.2 Volume/Price Schedule 
	

	DHB Name
	XXXXXXXXXXXX DHB
	
	
	
	

	FUNDER
	MOH
	
	
	
	

	
	
	B
	C
	D =BxC
	F = D + GST

	    EXAMPLES
	 
	Data
	 
	 
	 

	COM PUC
	Purchase_Unit_Description
	 2009/10 Volumes
	 2009/10 Avg Unit Price incl FFT
	 2009/10 Value incl FFT Excl GST
	 2009/10 Value incl FFT Incl GST

	ADJ108
	DSS Adjuster
	
	
	
	

	AH01003
	Occupational Therapy
	
	
	
	

	AH01005
	Physiotherapy
	
	
	
	

	AH01008
	Speech Therapy
	
	
	
	

	DSS1012
	Child Development
	
	
	
	

	DSS214
	ATR Inpatient
	
	
	
	

	DSS215
	ATR Outpatient - Clinics
	
	
	
	

	DSS216
	ATR Outpatient – Day Hospital & Day Programmes
	
	
	
	

	DSS217
	ATR Outpatient - domiciliary assessments & education sessions
	
	
	
	

	DSSR220
	Specialist Support
	
	
	
	

	DSSR270
	Rehabilitation - Adults (Rehab Plus)
	
	
	
	

	Grand Total
	 
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


SCHEDULE D: SERVICE EXPECTATIONS OF THE DHB PROVIDER ARM

D.1
Personal Health, Mental Health, and Health of Older People

D.1.1
This schedule sets out the service expectations for services for Personal and Mental Health and Health of Older People provided by the DHB through its Provider Arm (Provider Arm Services).  The volume of Provider Arm Services that the DHB intends to provide during the year will be set out in price volume schedules in the DHB’s agreed DHB Annual Plan.

D.1.2
The full range of services for Personal and Mental Health and Health of Older People, which a DHB must provide or arrange provision of for its population, are set out in the Service Coverage Schedule.  Many specific service requirements, including service descriptions, and entry and exit criteria, are set out in service specifications that form part of the Nationwide Service Framework.

D.2
Service Expectations Prior to Approval of Volume Schedules

D.2.1
Prior to the approval of price volume schedules for service for Personal and Mental Health and Health of Older People, the DHB:

a.
Agrees to continue to deliver the Personal and Mental Health and Health of Older People volumes set out in its last agreed DHB Annual Plan, or where applicable, to continue to provide the Disability Support volumes referenced in the last CFA Schedule C in respect to Disability Support Services; and the Mental Health volumes set out in its last agreed DHB Annual Plan as modified by the Regional Mental Health Plan that has been agreed with the NHB for that financial year; and

b.
Will be paid the lesser of the 1/12 of the total Crown Funding payable, set out in Schedule B of this Agreement, or 1/12 of the total Crown Funding for that financial year, except where the Parties have agreed a Mental Health Volume Schedule for that financial year through the Regional Mental Health Plan process.

D.3
Service Expectations Subsequent to Approval of Volume Schedules

D.3.1
Once price volume schedules are approved for Personal and Mental Health and Health of Older People as part of the DHB Annual Plan process, the DHB will endeavour to provide the Provider Arm Services as approved and will meet the reporting requirements relating to service delivery set out in Chapter 8 of the OPF.

D.3.2
For any Provider Arm Services, other than those in relation to management of elective services, covered in the annual appendix of the OPF, the DHB will obtain the NHB’s agreement in order to effect any significant change to outputs from that set out in the price volume schedules.

D.3.3
Both Parties note, however, that where the DHB is proposing a significant change to outputs set out in price volume schedules, section 40 of the NZPHD Act requires the DHB to consult with its resident population.

D.3.4
In seeking the NHB’s agreement to any significant change to outputs set out in the price volume schedule for Mental Health, the DHB is also required to give effect to the Mental Health Blueprint and the provisions in relation to Mental Health ring-fence principles in Chapter 5 of the OPF.

D.4
Service Level Agreement

D.4.1
In accordance with the OPF, the DHB agrees to execute a service level agreement with its provider arm. 
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